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iNDUSTRlAL TRACK AGREEMENT (NEW TRACE)

NQ.

‘mmn el A, .
opREBEN maen Lf{‘

OFFi_Z OF SECRE cA:Y
FORT WORTA, TEXAL
AGREEMENT made thils 74 day or___%hé% _, 319_£7, between
BURLINGTON NORTHERN RAILROAD COMPANY,U Delaware corporation, hereinalter calied
"Burlington®, and CITY OF JONESHQRO, ARKANSAS, a municipality, hereinafier eunlied
"lndustry”, whose address for the purpose of this Agreement is P. O. Box 1846, Jonesboro,
Arkeraas 72403.

WHEREAS, Industry desires the conatruction, maintenance, and operation of trackage and
appurtenances theretq, Including orossing, hereluafter called "Track” lacated at Jonezhorn,
Arkpnsas, shown between tha letters A ~ H, on tha pluts hereto attached dated June §, 1288, and
July 6, 3868, marked Exhibita "A%, and by this reference made a pert hereof,

NOW, THRREFORE, the parties horeto agree to the eonstruction, maintensnce, operation,
and use of said Track on the follawing terms and conditions

RIGHT-OR-WAY

Saction 1. Industry shall first procure wlthout expense to Rurelington all necesgary
right-of-way and all necessary public authorlty and permission for the construetion, maintensnce,
and operation of the Traok.

Industry further agrees that sald Truok shall ke constructed, maintained, and operated
subject to all provisions of any such public authority or permission and, regardless of the frot that
same may be granted to Burllagton, rather than te Induatry, to assume any and sll liabilivy for and
to indemnify, defend, and sava harmless Burllngtan from and againgt any and all loss, caat, damage,
suit, or expense In any manner arising or growing out of the campliance with ar viclarien of the
provigsiana of such publle autharity or permission.

If separation of the grade of the Track and any highway is ordered by public auihority, the
Industry shall indemnity Burllngton against sahy expense in connsction tharewith or aansent 1o the
removal of said Track,

NSTRUCTIO INT. E BRA 8 WNERS

Beetion 2. (a) Industry, at its own expense, will perform or will arrange for all grading
nnq provide necesanry drainage for Track which is lacated on Burlington property.

()] Burlington will canstrust the Track from polat af switeh to polint of
olearance (14 feer from center to center of traaks) betwaen the latters A - B on Exhibit "AY dated
June 3, 1888, for the agreed amount of $31,135.00 and from point of clearance to right-of-way line
shown between the lettera B - C an Exhiblt YA"™ dated June 3, 1988, for the agreed amount of
$8,015.00 al)l at expense of lndustry. Industry, before eny construction iz begun, shall pay to
Burlington such agreed amounts. Industry, at it5 own cxpense, will conatrucy trackege betwoen the
lecters C -~ £ on Bxhibits "A" dared June 3, 1988 and July 6, 1968.
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() Cost of construction of Track from point of switoh 1o point of
alearance hetween the letters A ~ B an Exhibit "A" dated June 3, 1988, pald for by Indusiry in The
first instance In the emount of $31,185.00 is aubject to refund oy Burlington to Industry or any
assignee of Indugtry at the rate of $35.00 for each car of freight delivered en or shipped from aaid
Trank, on which Burlington recejvep road-haul ravenue in excess of $400.00, during the period ot
five (5) years after receipt of the first carload shipped to ar frofm Genersl Foods UBA, unless the
total of such refund payments shall soaner equal such amount. Industry or its assignes shall submit
a Jist of such cars to_Hurlingron's Direqtor Accounta Receivable and Coniracts, P. O. Box 64852,
St. Paul, Minnesoia 53184, upon each six (6) month anniversary of this Agreement, and a
settlement shall be made promptly after verification of such lists by said Directar. Such lists shall
ghow car numbera, waybill numbers and dates, points of origin and destination,

(d) Burlington will maintain the Track between the letters A - B on Bxhibit
YAT dated Junhe 3, 1088 at Its axpense and will maintain the Track between the letters R - C on
Exhibit "A" dated June 3, 1988 ar expense of Industry.

Industry will, at its own expense, maintain the Track between the letters C and H on
Bxhiblts A" dated June 3, 1988 and July 6, 1988,

Maintcnance for the pu e of thiz Agreement shall inelud.e responaibllity sa provide proper
aralnage and to kecp sald Track free and clear of snow, ice, weeds, and other obstacles and debris
and to pravide a safe workplase for Burlington employees.

(@) Burlington will own the Track between the ietters A - B on Exhibit "a"
and Industry will own the Track hetween the letters B - H on Exhibits "AY,

ilustry shall bear end pay any and all casts far changes or alterations in that portion of
Track awned by Industry that may be necesaary In order to conform to any chenges af grade or
reloeation of the rtraacks of Burlington At the point of connection with sald Track required by any
law, ordinance, or regulation, or neaessary because of any qrher roason beyand Burlington's eantrol.

Industry shall pay o Burlington from time to time the cost of malntenance. adaitions, and
betvermeants performed by Burlington, herein agreed o be borne by Industry, within twenty (20)
daya after bills are rendered therefor.

Any work performed by Induatry in constructing or maintsining the Traeck or any faellities
extending aver, under, or across tha sames or In making additions and hetterments thereto shall bs
done in B aubstantial and workmanlike menner and In secordance with Burlingron's siandsrds, Wire
lines shall be constructed und maintained in accordance with Burlington's requirements, the
National Electric Saferty Code, and any statute, order, rule, or regulation of any public suthority
having jurisdiction. If Industry fails 1o maintain zaig facllities or that portion of the Track herein
agroed by It ro bhe maintained ar to pay the bills therefor within the preseribed time, Burlington
may refuse ta operate ovér the Traek,

I7 said Track is used for the receiving, forwarding, or stapring of hagzardous commodities,
Industry agrees To comply with Burlington's requirements and the requirements of wny slatule,
order, rule, or regulation of any public suthority having jurisdietion with respect thereto as the
same Mmay bhe modified, supplemented and amended from time to time.

TORM GDT-K ¥
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)4 ON COS8T
Section 3.  "Coat", for the purpose of this Agreement, shall be actual labor and materinl
costa Including all assignable additlves. Material and supplies shall he charged at cureent value
where used.

[0 )34 T

Section 4. Burlington sholl have the right to use and axtend said Track and cohstruat spur
racks therefrom for the accommodation of the buginess of Rurlingten or the husinesa of ather
parties, provided sueh use or extension does not unduly interfere with the use of sald Track by
Induatry.

CLEARANCES

Section § Industry éhall not plage, permis to be placen, or allow to remain, any matarial,
struature, pole, ar other abarruction within 8% feet laterally of the eenter or within 23 feet
vartically from the top of the rall of sald Track; provided that if by statute or arder of competent
publie authority greater clearances sbhsll be required than thoge provided for in thie §eotion, then
Industry shall strietly comply with suah statute or order. However, vertioal ar lateral elearances,
which are less than those hersinbefore required to be obéerved but are in complisnce with
statutery reqguirements will not be, or deemed to he, a violation of this Baotion. Indusiry agreeas 1o
indemnify Burlingtoh and save it harmless from and againat any and alt claims, demands, expenses,
aosts, and judgmants Mslt‘\r or growing out of lnss of or damege to praperty, and injury to or death
of perions eanurring divectly or Indirectly by reason of any beeaah of the foregoing.

Should sither, ar hoth, the lateral and vertical clearances hereinbefore required o be observed be
permitted to be reduced by order of compatent public euthority, industry hereby sgroeat to strigtly
comply with the terms of any such order and indemnify and hold harmiess Burlington from and
arinlt sny and all elaims, demands, expenses, costs, and judgmems arising or growing out of loss
of ar damage to property, and injury to or death of persona oceurring direotly or indirectly by
reason of ar as a result of any such raduced clearance.

Burlington's operations over the Track with knowledge of an unauthorised reduced clearance
shall not be or deemed to be a walver of the foregoing covenants of Industry contained In this
8ection or of Burlingten's right to regover for such damages to property, and injury 10 or death of
persons that may resuly therefrom.

NOTWITHEBTANDING ANYTHING TO THE CONTRARY IN SECTION 7 HEREOF, THE
LIABILITY ASSUMED BY INDUSTRY IN THIS SRCTION 5 SHALL NOT BE AFFECTED BY THE
FACT, IP IT I8 A PACT, THAT THR LOSS, DAMAGE, DEATH, OR INJURY WAS OCCASIONED
BY OR CONTRIBUTED TO HY THE NRGLIGERCE OF BURLINGTON, ITS AQGENTS, SERVANTS,
EMFLOYEES, OR OTHERWISK,.

PUBLIC ASSRESMENTS
Seatlon 6. Industry ahall pay all campensation and sysessments required at apy time by a

munieipality, public suthority, corporation, or person for the privilege of constructing,
maintaining, and operating said Traok.
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LIABILITY

Bection 7.  Industry ahall indemnify and save harmless Burlington from any and all elaimas,
demands, suits, losses, judgments, aosts, damages, or expenaes on aacount of Injuries o or death of
any and all persons whomsoever, and any and sll loas or destruction of or damage to praperty to
whomsoever belonging, including property awned by, leased or rented 0, or in the care, custody or
contral of the parties hereto, arlsing or growing out of or in any manner connected with the
conatruction, malntenance, operation, and use of the Track govered by this Agresement, or caused
or occasioned, In whole or In part, by reason aof or aﬂalt:s during the presence of the petson of
Industry; its subcontracetors, the employees or agents efther, or third partiea upon or in
proximity to or while en route 10 or réturning from the Track covered by this Agresment. If any
alaim or lHabillity shall arlse from the jolnt ar concurring negligence of the partics hereto, it shall
be barne by them equally,

In the event Industry permits a party or parties, hereinafter called "Permittea”, other than
Rurlingtan to use said Traek for racelving, forwaeding, or etoring shipmenss, Burlington hereby
cansenis to sueh use, mnd In queh case Induatry hereby agrees To indemnify and hold harmless
Burlingtaon from snd ageinst any and all loss, damage, injury, and death resulting from or arising
qut of any act or omission of Permirtoe, Its employaas or agents, 10 the persan ar property of the
partias haretn and sald Permittae, and 10 the persan or property of any other parson or corperation
while on aor near sald Track. THE LIARILITY ASSUMED BY INDUSTRY RELATIVE TO BAID
PRRMITTRE SHALL NOT RE APPECTED RBY THE PACT, IF IT I8 A FACT, THAT THE LOSBS,
DAMAGE, DEATH, OR INJURY WAE OCCASIONER BY QR CONTRIBUTED TQ BY THE
NEGLIGBNCE OF BURLINGTON, ITS§ AGENTS, SERVANTS, EMPLOYEES, OR OTHERWISR.

ASSIONMENT

Section 8. This Agreement shall Inupe to the benefit of and be hinding upan the
sucaesacts and assigns of the parties heroto; however, Industry shall not assign this Agreemant
without the advance written consent of Burlington, and for any departura In this respeot Burlington
may terminate this Agreement.

RIGHT TO DISCONNECT TRACK

Section 8. Burlingron shall be privileged to terminaze this Agreement and dlscontinus the
maintenanae and aperarion of sald Track, and to remove its awnership, In the event of any of the
tollawing contingencles, to wits

(@) industry ceases, for & continuous period of ane (1) year, the doing of business In an
aotive and suhetantial way at the Industry or establishment served oF does not recelve or forward
raliroad cars upon ar from the Track which ix the subject of this Agreement.

(b) Burlington is mutharized by competent public suthority to abandan 1ts line 1o which
said Track Is conneated. )

(g) Industry shall fai} to keep and perform any abligation or stipulation stated In or
rasulting under this Agreement.

No recourse or claim will exist in favor of ar be asserted by Jndustry because of the

diseantinuance of oparation and removal of the metal and fastenings as provided in this Seetion of
this Agreemeont.
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_Bection 10. Burlingven agrees, upon discontinuance of the wse of 3aid Track, to remove
from its right-of-way that portion of sald Track owned by Industry and to pay to Industry the
salvage value of the usahble material so remaved, less coar af recaovering it. If the cost of remaving
or revavaring aald Track exceeds the galvage value thepgof, Induatry shall pay Burlington the

differance.
JO u OTH

Seevion 11. This Agreament is slso made far the bencfit of such other rajlraada which,
elther by prior understandings or agreemenis with Burlington have the right to use the Track, or
which shall be admitted in the future to the wie af the Track by Burlingron, all of which rallroads
shall be deemed "Burlington” within the meaning hereol.

- ay— - ———

IN WITNESS WHEREOF, the parties hereto have ceused thia Agraement to be executed in
duplicate the dny and year first hereingbove written,

BRURLINOTON NORTHERN RAILROAD COMPANY

By ////’7’--.{

tle Regional Direcfor, Property Management

FORN 5a007 i 3-8
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